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artangeniendt o hereby oo pahiey
assumes o bt and oparaning
cxpenses i exddiinge for ano revernige
lease s beneficial to the auport and
shotbd not be prolithited.

Final Policy: The Final Polics
piroy Bdes for no special treatment of
converted military bases with respect o
aitport revenue use, and no special
provisions are indhuded mthe Tl
policy.

Fhe FAN policy on the use of public
and recreational use of property will he
consistently applied (o airports whethet
or not they are former military bases.
Ordinarily, airport rex enue may not be
used to finance the costs of public and
recreational facilities at the airport. just
ds airport revenue may not be used to
develop other facilities not needed for
the airport, even if those facilities will
generate revenue for the airport. In
addition, unless the recreational
facilities qualify under the community-
use exception, the airport operator
would be expected to receive FMV-
hased rental payments for the
recreational or public property.
Operational costs borne by a
municipality as a result of a base
conversion can be considered in the
analysis of whether a reduced rent is
justified by tangible or intangible
benelfits to the airport.

9 Enforcement Policy, Whether to
Impaose Civil Penalty Even if Funds are
Returned

The Proposed Policy provided that if
the FAA received information that
improper use of airport revenue had
occurred, the FAA would investigate the
matter and attempt to resolve the issue
informally. The matter could be
resolved if the sponsor persuaded the
FAA that the use of airport revenue was
not improper, or if the sponsor took
corrective action (which usually would
involve crediting the diverted amount to
the airport account with interest). The
proposed policy provided that the FAA
would propose enforeement action only
il the FAN made a preliminary finding
ol noncomplionce and the sponsar had
fadded to take corrective action The
Propaosed Policy outlined the
cnforeerment actons available (o the
FAN s of the dte of publication | he
dctions e luded, (8 withholding of
resa A prants andd pray nents under
st grants (89 TS0 85 471 e; anud
(el respecrivel i s ithholding of
pew attthority taimpose PRCs (39 1 S(
Fobtbe s wibawnhbolding of alb Foderal
thatspot ot fands appanopriated oy
Friseal Years PIand 1995w provided
i the Depuatient of brassportation
appropeiation feessation for thieee
vearsi G sesarent of cbad penaliies

BoE o e ved SH00U0 (P USC s 18301
andd b e tation of aeivil acie e to
compel comphiance with the grant
assurances A3 USC S 4710

Fhe Propased Policy outlined the
admiistrative procedural rules
applicable 1o afrport compliance matiers
at the time of publication. 140 FR |
Part 13 Iivcestipation and Enforcement
Procedures.”

Abport operators, ACE NA and AAAE
strongly urged the FAA to provide in
the final policy that remittance of any
diverted amounts, together with
associated interest, should be sufficient
to "cure’” instances of revenue
diversion, regardless of how those
instances come to the attention of the
FAA. In particular, a non-airport party
should not be given the capacity,
through the filing of a formal compliant,
to eliminate an airport’s ability to cure
the problem.

Alr carriers: ATA suggested that the
proposed policy should be
strengthened, backed up by a stronger
enforcement policy and aggressive
monitoring and vigorous enforcement
action. ATA additionally argued that
FAA should promulgate one rule that
sets forth in detail the substantive
requirements regarding revenue
retention and diversion and a separate
compliance and enforcement policy
document.

ATA objected that the proposed
policy continues to provide a passive
monitoring procedure and this approach
is not sufficient to provide prompt and
efficient enforcement. IATA objected
that the Proposed Policy does not
promote prompt or effective
enforcement.

ATA suggested that the FAA establish
a formal compliance monitoring and
inspection program that includes
compliance monitoring and audits/
inspections similar to those it conducts
at certificated airlines. such as for drug
and alcohol testing. Further, ATA stated
that FAA's enforcement policy should
result in civil penalties being assessed
with the same vigor with which they are
assessed against aidlines for alleped
regulatory violations Inoaddition, ATA
vrged that FAN should maintain the
threat of assessing civil penaltics for
cachodhiy an sirport o1 sponsor s in
viotation of the revenne use
requirement and for cach day o sponsor
fatls ta repay amounts detenmined to
have been diverted anbawfully TATA
stmibarly suppotted assessment of the
maxhimum il penalty for each
tistance of andaa fud revene nse

The Funad Poficy NMier pablication of
the ;'llv[»u‘w'(! Palicy the FAA
Rearhotoairem Nocob P99 manddated
Bew emedies for imptoper nse of

Hipott reyenues el ness compinae e
meandtoring programs Fhe Pinal Pofuy
Bass beers modified (o reflecChie o
requitements. himplementation of the
tequirements sl result inomore aotive
and systematic manftoring of airport
tevenue dse did more systenuitie
tesolution of questionable atiport
practices. as requested by the AT and
the TATA I  should be noted that the
FAA had already assumed a more active
role in monitoring through the
implementation of the financial
reparting requirements of the 1994 FAA
Autherization Act.

In accordance with the requitements
of the 1996 FAA Reauthorization Act,
the Final Policy reflects the (lear
congressional intent that the FAA focus
compliance efforts on the lawful use of
airport revenue. The FAA will use all
means at its disposal to monitor and
enforce the revenue-use requirements
and will take appropriate action when a
potential violation is brought to the
FAA's attention by any means. To detect
whether airport revenue has been
diverted from an airport, the FAA will
use four primary sources of information:
{1} the annual airport financial reports
submitted by the sponsor; (2) findings
from a single audit conducted in
accordance with OMB Circular A -133
{including the audit review and opinion
required by the 1996 Reauthorization
Act): (3) investigation following a third-
party complaint, and, (4) DOT Office of
Inspector General audits.

The FAA will seek penalties for the
diversion of airport funds if the airport
sponsor is not willing to correct the
diversion and make restitution, with
interest, in a timely manner. This
approach is consistent with the FAA's
objective of achieving compliance with
a sponsor’s obligations. Moreover, it is
consistent with section 805 of the 1996
Reauthorization Act, which provides for
imposition of administrative and ¢ivil
penaldies only after a sponsor has been
given an opportunity to take corrective
action and [hiled (o do so.

1O Fornsy of Poticy

Asdsveflecied in the Proposed Policy
and Supplemental Notice the FAA
proposed to implement section 112 of
the 1994 Ace by pablishing o policy
statement, rather than wopting a
regulation

Phe Commenis The NEA argued thiat
the FAN should promedgate a regubation
estahbshing substontive tequirenents
tot use of adrport revenie and 4 sepuarate
crdorcoment podice The ATA drped
thatt asubistasth o poandatiog sl
provcicke niores Lty on prohithied el
prermidtted practic es o be leas
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st epiible o contlicts aver
interprettion

Fhe WOPA also raised cotcerns ove
the promptand effective enfurcement of
afrport revenue Jdiversion within the
terms of this Proposed Policy

The Final Policy: The FAN will
publish policy guidance on aigport
resenue use and enforcement as a policy
rather than as aregulation. Section 112
of the 1994 FAA Authorization Act
directs the Secretary (o “establish
policies and procedures” to assure
Cprompt and effective enforcement” of
the revenue retention grant assurances,
which clearly contemplates the issuance
of a policy statement for this purpose.

As discussed in connection with
specific issues, the wide variation in
airport situations makes it impractical
for the FAA to promulgate standards
with the specificity and inflexibility
urged by ATA. Moreover, a regulation is
not required to obtain compliance with
the revenue-use requirement. Airports
are obligated by the statutory assurance
in AIP grant agreements pursuant to
§47107(b}(2). or directly under § 47133,
and rulemaking is not required to
implement those statutes.

On the issue raised by ATA and
AOPA concerning the prompt and
effective enforcement mechanism to
address specific revenue diversion
issues, the FAA had been using 14 CFR
Part 13. However, on December 16,
1996, 14 CFR Part 16, Rules of Practice
for Federally Assisted Airport
Proceedings, took effect. Part 16
established new investigation and
enforcement procedures for airport
compliance matters, including
compliance with the reveniue-use
requirement. Part 16 includes time
deadlines and processes to assure that
FAA promptly and effectively
investigates and adjudicates specific
airport compliance matters involving
Federally Assisted Airports. The FAA
considers the procedural requirements
of the Reauthorization Act of 1996 o be
sell executing and will apph the
statttorny provisions in the case of any
conflictwith Parc 16 However the FAA
s in thie process of tevising Part 16 (o
bicarporate thuse new procediral
Pegriremenes.

Paperwork Reduction Act
Requirements

Phe Office of Margemeni and Bucdpe
CNBT Bas presiously appros ed,
proesaant (o the D ork Keduconon
Netothe s airpont Hinancial teports

demepibed r section VPN of thie Bt
Pobics under ONE SNaber 2120 Goa4

IERATITR B

Policy Statement

Forthe reasoms discussed ibonve the
Foderal oaanon Ndministranon adops
the foow ing statement of podicy
concerning the use of airport revene:

Policies and Procedures Concerning the
Use of Airport Revenue
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Section .- Introduction

The Federal Aviadon Administration
(FAAT fssues this doctment ro [Blfill the
statutory provisions insection P2 of
the Federal \viation Ndministyation
Authorization Act of 1994, Pub L. No.
103305, 108 Stat. 1569 (August 23,
1994}, 49 USC 471070, and Federal
Aviation Administration
Reauthorization Act of 1996, Public Law
104-264, 110 Stat. 3213 (October 9,
1996). o establish policies and
procedures on the generation and use of
airport revenue. The sponsor assurance
prohibiting the unlawful diversion of
airport revenues, also known as the
revenue-use requirement, was first
mandated by Congress in 1982, Simply
stated, the purpose of that assurance,
now codified at 49 USC §8 47107(h) and
47133, is to provide that an airport
owner or operator receiving Federal
financial assistance will use airport
revenues only for purposes related to
the airport. The Policy Statement
implements requirements adopted by
Congress in the FAA Reauthorization
Acts of 1994 and 1996, and takes into
consideration comiments received on the
interim policy statements issued on
February 26, 1996, and December 18,
1996.

Section II—Definitions

A. Federal Financial Assistance

Title 49 USC §47133, which took
effect on October 1, 1996, applies the
airport revenue-use requirements of
§47107(b) to any airport rhat has
receis ed "Federal assistance.” The FAA
considers the term “‘Federal assistance”’
in 847133 to apply to the following
Federal actions:

L Airport development grants issued
under the Airport Iinprovement Program
and predecessor Federal grant progiams,;

2. Nrport planning grants that refate
to aspectlic airpor;

3 Adrpart noise mitigation grants
teceived by an airport operator,

4 The tanster of Federal propetty
rngder the Sarplos Propesty Act, now
codilicd at 49 USC R 4TT0T e soy , andd

5 Deeds of comn evance issued under
Section T ol the Feoleral Nbrport et ot
P46, ander Seviion 23 of the Vport
anch Ny fmpros cient ot of 19540,
o arvder Section G of the Ntprott and
N inpeosement Not of [UR2
CAATA
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1T Nuport Revennge

o foesschuarges, conts, on other
presnents recetved by o acoruimg o the
spotsor forany oree of the follow 1y
feasons are connidered to be airport
e opyifes)

A Revenue (rom air carriers, tenants,
Frssees purchusers of airpant progertios,
Srport permitices nishing use of RHETIN
roperty and setvices, and other parties.
Nbrport revenue indcludes all resenue
received by the sponsor for the activities
of uthers or the tansfer of rights 10
athiers relating 1 the airport, including
revenue received:

i. For the right to conduct an activity
on the airport or to use or occupy
airport property;

ii. For the sale, transfer. or disposition
of airport real property (as specified in
the applicability section of this policy
statement) not acquired with Federal
assistance or personal airport property
not acquired with Federal assistance, or
any interest in that property, including
transfer through a condemnation
proceeding;

iii. For the sale of (or sale or lease of
rights in} sponsor-owned mineral,
natural, or agricultural products or
witer to be taken from the airport: or

iv. For the right to conduct an ac tivity
on, or for the use or disposition of. real
or personal property or any interest
therein owiied or controlled by the
sponsur and used for an airport-related
purpose but not located on the airport

(e.g.. a downtown duty-free shop).

b. Revenue from sponsor activities on
the airport. Airport revenue generally
includes all revenue received by the
sponsor for activities conducied by the
sponsor itself as airport owner and
operator. including revenue received:

i From any activity conducted by the
SPONsor on airport property acquired
with Federal assistance:

ii. From any aeronautical activity
conducted by the sponsor which is
directly connected to a sponsor's
ownership of anairport suhject (o 49
S Co88 47107(b) or 47133: or

it Foom any nonaeronautioal w tvity
conducted by (the spotisor on altprert

property notacqired soith Foderal
assistance but ondy o the extent of the
fair rental alue of the airport propetty
Fhe fotr contab s abue will be hased op
the Badr nuarket value

2oState or Tocad raxes o aviation fiel
lexcept tases inetfect on Decembier 30,
PIRTE e considerod ta bo Aot
feverie subrectro the revenne e
!(‘(‘HH(’U)«’II( Hons o cforevepnes from
State foaes oo tation fued iy be opaeed
T sHpp ot shate as ntion progame, o fog
Fodse Dntheateott o pioses o ar ot the

Arrpiont

3 While not considered (o be abrpont
resente the procecds from the sale of
Lind donated by the Unired States or
acquired with Federal grants must be
ised i accordance with the agreemerit
Between the FAA uand the SpOnsor
Where such an agreement gives the FAX
discretion. FAA may consider this
aliey s a relevant factor in specifying
the permissible tse or uses of (he
proceeds

C LUnlawlul Revenue Diversion

Unlawful revenue diversion is the se
of airpurt revenue for purposes other
than the capital or operating costs of the
airport, the local airport system, or other
local facilities owned or operated by the
airport owner or operator and directly
and substantially related to the air
transportation of passengers or property,
when the use is not “grandfathered"
under 49 U.S.C. § 17107 (b}(2). When a
use would be diversion of revenue but
is grandfathered, the use is considered
lawful revenue diversion. See Section
VI Prohibited Uses of Airport Revenue.

D, Airport Sponsor

The airport spansor is the owner or
operator of the airport that accepts
Federal assistance and executes grant
agreements or other documents required
for the receipt of Federal assistance.

Section Il Applicability of the Policy

A. Policy and Procedures on the Use of
Alrport Revenue and State or Local
Taxes on Aviation Fuel

1. With respect to the use of airport
revenue, the policies and procedures in
the Policy Staternent are applicable to
all public agencies that have received a
grant for airport development since
September 3, 1982, under the Airport
and Airway Improvement Act of 1982
(AAIA), as amended, recodified without
substantive change by Public Law 103-
272 (July 5, 1994} at 49 § U.S.C. 47101,
etseq.. and which had grant obligations
tegarding the use of airport revenue in
effect on October 11996 (the offective
date of the FAA Muthorization Act of
P96} Grants issued under that
statitory authority e commaonly
referred to as Airport Impros ement
Program (AP, grants The Policy
Statenient ,1[)[,)““\ L reve e rses gt
such afrports even it the sponsor huas not
received e NP prant sioece October |
1996.

2 With respect to the nse of stite apd
I al tines o aviation il (his Policy
Statemient is applicable 1o alf public
agencies that have received ag AP
desvelopment grand e e Decomber 20
PO nd wohie b had onant oblioations
tegatehing the use of stite ared oo il Lives

ot an iktion foed neffect of Ocrabey 1,

[ty

3 Prrsuant o 49 U SO 847143 s
Palics Staement applies to Ay ot
for s bich Federal assistance has been
recens ed after Octaber 1 1996, w hethoer
or not the airport osoner is subject 1o the
ATPOITTON CHUC USe GEAT dssUatie e, anid
Applies tany airport for w hich the
Arportievenue use grant obligation is
inetfecton or after October 1. 1996,
Section 47133 does not dapply to an
airport that has received Federal
dassistance prior to October 1, 1996, and
does not have AIP ajrport dev elopment
grant assurances in effect on that date.

4. Requirements regarding the use of
airport revenue applicable to a
particular airport or airport operator on
or after October 1, 1996, as a result of
the provisions of 49 U.S.C. §47133, do
not expire.

3. The FAA will not reconsider
agency determinations and
adjudications dated prior to the date of
this Policy Statement, based on the
issuance of this Policy Statement.

B. Policies and Procedures on the
Requirement for a Self-Sustaining
Airport Rate Structure

L. These policies and procedures
apply to the operators of publicly
owned airports that have received an
AIP development grant and that have
grant obligations in effect on or after the
effective date of this policy.

2. Grant assurance obligations
regarding maintenance of a self-
sustaining airport rate structure in effect
on or after the effective date of this
policy apply until the end of the useful
life of each airport development project
or 20 years, whichever is less, except
obligations under a grant for land
acquisition, which do not expire.

C. Application of the Policy to Airport
Privatization

L. The Airport Privatization Pilot
Program. codified at 49 U.S.C. § 47134,
provides for the sale or lease of general
aviation airpoits and the lease of air
carrier airports, Under the program, the
FAN S anthotized o exempt up 1o five
airpoits from Federal statatory aned
tegulatony requirements governing the
tse of airport revenne The FAAN «an
CXEMpt an aitport Spotisor fromits
ablgatinns to tepay Federal grants, in
theevent of a sale, ty retn property
acquired with Federal assistance sl 1o
te the puaceeds of the sale or Teise
e fusively for POt purposes The
cxempitians ae sithpect fo o muamber f
conditiomns

SoIceptas specficaty prosided by
the tetmes of Cxcingpstion cranfed
ande the \jrpore Privatesation Pijon
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Prowram this policy statement applios
fo privatizansn ol aupait properny
atd o operations

3 For airpart priv atization
thansactians not subject to an exemption
ancder the Pitor Program

AN approval of the sale or other
ttansfer of ovonership or contol, of 4
publichy owned aitport is required in
accordance wath the NI sponsor
ASSTANCes ard g(‘[l(‘l\li BOMernme
contract law principles. The proceeds of
asale of atport property are considered
airport revenue texcept in the case of
property acquired with Federal
assistance, the sale of which is subject
to other restrictions under the relevant
grant contract or deed). When the sale
proposed is the sale of an entire airport
as an operating entity, the request may
present the FAA with a complex
transaction in which the disposition of
the proceeds of the transfer is only one
of many considerations. In its review of
such a proposal, the FAA would
condition its approval of the transfer on
the parties’ assurances that the proceeds
of sale will be used for the purposes
permitted by the revenue-use
requirements of 49 U.S.C. §§47107(b)
and 47133. Because of the complexity of
an airport sale or privatization, the
provisions for ensuring that the
procecds are used for the purposes
permitted by the revenue-use
requirements may need to be adapted to
the special circumstances of the
transaction. Accordingly, the
disposition of the proceeds would need
to be structured to meet the revenue-use
requirements, given the special
conditions and constraints imposed by
the fact of a change in airport
ovwnership. In considering and
approving such requests, the FAA will
remain open and flexible in specifying
conditions on the use of revenue that
will protect the public interest and
fulfill the objectives and obligations of
revenue-use requirements, without
urnnecessarily interfering with the
appropriate privatization of airport
infrastructure,

4 Ui not the intention of the FAA
to effectively bar airport privatization
witiatives outside of the pilot program
through applic ation of the statatony
requiremernts for use of airport res enue
Proponents of a propased privatizaion
ar other sale or fease of GHPOLL property
clearly will need o constder the effeces
af Federal statutaory requirements on the
tse ol airport revene, reasonable fees
for b port wsers disposition of airpor
propettyand other policies
e arporated i Federal gt
apteetnents Fhe BXYA dasanes that the
propesals will he st orved fronn the
aratset focomphy wath ol sach

requitemetits and this paopeosed poticy
s st atenched o ackd to the
consbleratens ahreads i ol ed ina
tansler of airport properny,

Section IV - Statutory Requirements for
the Use of Airport Revenue

A General Regqairements, 491 S ¢
S84S5 and 40133

Lo The current provisions resuicting
the tse of airport resenue are found at
19 LS CO8847107hi, and 47133,
section 47107 (b} requires the Secretary,
prior to approving a project grant
application for airport development, w
obtain written assurances regarding the
use of airport revenue and state and
local taxes on aviation fuel. Section
47107(b)(1) requires the airport owner
or operator to provide assurances that
local taxes on aviation fuel (except taxes
in effect on December 30, 1987) and the
revenues generated by a public airport
will be expended for the capital or
operating costs of—

a. The airport;

b. The local airport system; or

. Other local facilities owned or
operated by the airport owner or
operator and directly and substantially
related to the air transportation of
passengers or property.

B. Exception for Certain Preexisting
Arrangements (Grandfather Provisions)
Section 47107{b}(2) provides an
exception to the requirements of Section
47107(b}(1) for airport owners or
operators having certain financial
arrangements in effect prior to the
enactment of the AAIA. This provision
is commonly referred to as the
“grandfather” provision. It states:
Paragraph (1) of this subsection does not
apply if a provision enacted not later than
September 2. 1982, in a law controfling
financing by the airport owner or operator. or
a covenant or assurance in a debt obligation
issued not later than September 2. 1982, by
the vwner or operator. provides that the
revenues. including local taxes an aviation
fuel at public airports. from any of the
Tac dities ot the owner or operator, luching
the airport, be used to suppaort not onldy the
aarport but also thie generat debt uhlhigations
a1 other facilities of the owner o uperator

C Application of 491 SO § 47134

FoSection 47135 imposes the same
requirements on all atrports, privately
owned or publicly owoed, that are the
subiject of Federab assistance, Subsection
7330 states tha

Focal taxes on aviation fuel fese et
tanes inneffect on December 30, 19807
the rovenues generated by an Al port
that is the subiject of Federal asaistan e
tey ot he expended tor RUNIORE
other thay the capital o Pt costs

o

tab thie airpost

b Thedecal mrport systom, o

b Other Tocal facihitees ovoned or
operated by the person or entiny thia
DM OF vprerates the arport dat is
chirecthy and substantiotly related 1o the
S transportation of persans or
property

o Section 47133ib) cortains the same
aratifather provisions as section
47107 ib}

3. Enactment of section 47133
resulted in three fundumental changes
to the revenue use obligation, as
ieflected in the applicability sectinn of
this policy statement,

a. Privately owned airports receiving
Federal assistance (as defined in this
policy statement) after October 1, 1996,
are subject to the revenue-use
requirement.

b. In addition to airports receiving
AIP grants, airports receiving Federal
assistance in the form of gifts of
property after October 1, 1996, are
subject o the revenue-use requirement.

¢. For any airport or airport operator
that is subject (o the revenue-use
requirement on or after October 1, 1996,
the revenue-use requirement applies
indefinitely.

4. This section of the policy refers to
the date of October 1. 1996, because the
FAA Authorization Act of 1996 is by its
terms effective on that date.

D. Specific Statutory Requirements for
the Use of Airport Revenue

1. In section 112 of the FAA
Authorization Act of 1994, 49 U.S.C.
§47107(1)(2) (A-D), Congress expressly
prohibited the diversion of airport
revenues through:

a. Direct payments or indirect
payments, uther than payments
reflecting the value of services and
facilities provided to the airport;

b. Use of airport revenues for general
economic development. marketing. and
promotional activities unrelated to
airports or airport systems;

¢. Payments in lieu of taxes or other
dssessments that exceed the value of
seivices provided: or

d Payments 1o compensate non
spotsoring governmental bodies for fost
Laxrevenes exceeding stated Gax rates

2 Section A7107005) . enacted as Jrafrt
of the FAN Nathorization Aot of 11396,
provides that

A Any reguest by a ponson to
st port for additional pavmenis fon
seivices conducted off of the airpor or
for reimburscment for capital
contribations o OPREAtIng eXpenses
shalb be Db not Tacer than 6 3 cars ot
theehte on whichohe CXPeLSe s
et g

5 Ny st of aieport fands that
e sed o anake o paviment o
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tebmbursement as desontbed in
stibparagaph wag alter the dare specitied
s that subparngraph shadl be considered
o bean legal dicersion of airport
tevennes that s subject to subsed tion
i

F49 U SO S0 G2 provides,
among other things, that a State,
political subdivision ol a State or
authority acting for a State or a pohue al
subdivision may not v ey or
callect a tax, fee or charge. first taking
effect after August 23, 1994, exclusively
apun any business located at a
commercial service airport or operating
as a permittee of such an airport other
than a tax, fee or charge wholly utilized
for airport or aeronautical purposes.”

E. Passenger Facility Charges and
Revenue Diversion

The Aviation Safety and Capacity
Expansion Act of 1990 authorized the
imposition of a passenger facility charge
(PFC) with the approval of the
Secretary.

1. While PFC revenue is not
characterized as “airport revenue’” for
purposes of this Policy Statement,
specific statutory and regulatory
guidelines govern the use of PFC
revenue, as set forth at 419 U.S.C. 40117,
“Passenger Facility Fees,” and 14 CFR
Part 158, “Passenger Facility Charges.”
{For purposes of this policy. the terms
“passenger facility fees” and “passenger
facility charges’ are synunymous.)
These provisions are more restrictive
than the requirements for the use of
airport revenue in 49 U.S.C. 47107(b), in
that the PFC requirements provide that
PFC collections may only be used to
finance the allowable custs of approved
projects. The PFC regulation specifies
the kinds of projects that can be funded
by PFC revenue and the objectives these
projects must achieve (o receive FAA
approval fur use of PFC revenue.

2. The statute and regulations prohibit
expenditure of PFC revenue for other
than approved projects, ur collection of
PFC revenue inexcess of approved
anounts,

3 As explained more Tully below
under enforecment policies and
procedures in Section IXC Monitoring
and Compliane e, afinal FAA
determination that 1 public agency has
viotuted the revente ase provision
provents the FAXN fromapproving nea
authory o impose a PO aoil
cottechive aeiion s taket

Section V. Permitted Uses of Airport

Revenue

Y Permidnied U oses of Aport Revene
St ettty be vsedd o
Eobhe capital ar aperamg ot of the

aport the focal g port sustem or ot

Tacal Lo ditees ovoned o operated by the
Apert avner ot operaror aned dipesthy
anid substinnally relaoed s the air
ranspoertation of pussengers or propersy
Such costs may inchade reimburenens
to o state ar Tocal agency for the osts

of services woraally received and
docinented. subject to the tenms of this
poticy staterment. Uperating Costs for ain
aitport mav be both direct and indirect
and mav include all of the expenses ad
costs that are recognized under the
generally aceepted accounting
principles and praciices that apply to
the airport enterprise funds of state and
local government entities.

2. The full costs of activities direcred
toward promoting competition at an
airport, public and industry awareness
of airport facilities and services, new air
service and competition at the airport
{other than direct subsidy of air carrier
operations prohibited by paragraph
VI.B.12 of this policy}, and salary and
expenses of employees engaged in
efforts to promate air service at the
airport, subject to the terms of this
policy statement. Other permissible
expenditures include cooperative
advertising, where the airport adverfises
new services with or without matching
funds, and advertising of general or
specific airline services to the airport.
Examples of permitted expenditures in
this category include: (a) a Superbowl
hospitality tent for corporate aireraft
crews at a sponsor-owned general
aviation terminal intended to promote
the use of that airport by corporate
aircraft; and (b) the cost of promotional
items bearing airport logos distributed at
various aviation industry events.

3. A share of promotional expenses,
which may include marketing efforts,
advertising, and related activities
designed to increase travel using the
airport, to the extent the airport share of
the promotional materials or efforts
meets the requirements of V.A.2. above
and includes specific information about
the airport.

4. The repavinent of the airport owner
ot sponsar of Tunds contributed by such
owner ot sponsor for capitel and
operating costs of the airpart and not
heretofore rembursed. An airporCowner
Or operator can seek reimbirsenient of
conttibuted funds only if the request s
made within 6 vears of the dare the
conttibution ook place. 441 5 ¢
HHT

A the aomaibation s as a oan (o the
Airport. and «early documented s an
interest bhearing loan ot the e 10 v as
tade the sporison e tepan the boan
principaland et from o
Preds Drterost ~hundd ot exceed o e
which the sponsor recer ad for other
v estimerds for thae pegiod of e

b For other contobutions to the
SHport the Glrport ownes o Gt or
My seek rennbursemeont of fnterest only
ke EAN deteomines shat the airpon
owes the sponsor funds as a resule of
activities conducted by the spoensor or
rapenditures by the sponsor for the
benefit of the airport Interest shall he
determined inthe maner provided in
19U S0 4710001 but may be assessed
only from the date of the FANS
determination.

5. Lobbving fees and attoriiey fees (o
the extent these fees are for services in
support of any activity or project for
which airport revenues may be used
under this Policy Statement. See Section
VI Prohibited Uses of Airport Revenue.

6. Costs incurred by government
officials, such as city council members,
to the extent that such costs are for
services to the airport actually received
and documented. An example of such
costs would be the costs of travel for
city council members to meet with FAA
officials regarding AIP funding for an
airport project.

7. A portion of the general costs of
government, including executive offices
and the legislative branches. may be
allocated to the airport indirectlv under
a cost allocation plan in accordance
with V B.3. of this Policy Statement,

8. Expenditure of airport funds for
support of community activities,
participation in community events, or
support of comrnunity-purpose uses of
airport property if such expenditures are
directly and substantially related to the
operation of the airport. Examples of
permitted expenditures in this category
include: (a) the purchase of tickets for
an annual community luncheon at
which the Airport director delivers a
speech reviewing the state of the airport;
and (b) contribution to a golf
tournament spunsored by a “friends of
the airport” committee. The FAA
recognizes that contributions for
community or charitable purposes can
provide a direct benefit to the airport
through enhanced compunity
acceptance, hut that a4 henefit of that
mature is inftangible and not
duantifiable. Where the amount of
contribution is minimal, the value of the
henefie will ror be questioned as long as
there is wreasonable conredtion
Feswesn the cecipient organization and
the bevefit of oo st commuanity
acceptance for the airport. Anevample
af a permitied expenditare i this
categony was participation in a tocal
sebiool i with o hooth fio PNk G
cperation of the port and carecr
Opportunes iyoaviation | he
expenditare i tdas cxnple was 050

DoNDport e e iy he naeed for
the capntal o aperating costs of e
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prortins of i arport pronnd access
projectthat can be constdercd an an port
capittal progectoon albthat part of a ol
Picihiy that i ovned or operated by the
sirport owner o operator and direcds
aned substantiadly rebiated 1o the air
tansportation of passengers or properts
indluding ase by arrport visitors and
cinplosees: The FAA bas approved the
tse of airport tevenue for the actaal
costs incurred for stractures and
equipment associated with an airport
terminal building station and a rail
connector between the airport station
and the nearest mass transit rail line,
where the structures and equipment
were (1) located entirely on airport
property. and 12) designed and intended
exclusively for the use of airport
passengers.

B. Allocation of [ndirect Costs

L. Indirect costs of sponsor services
may be allocated to the airport in
accordance with this policy, but the
atlocation must result in an allocation to
the airport only of those costs that
would otherwise be allowable under 49
LS .C. §47107(b). In addition, the
documentation for the costs must meet
the standards of documentation stated
in this policy.

2. The costs must be allocated under
a cost allocation plan that meets the
following requirements:

a. The cost is allocated under a cost
allocation plan that is consistent with
Attachment A to OMB Circular A-87,
except that the phrase "airport revenue'*
should be substituted for the phrase
“grant award, wherever the latter
phrase occurs in Attachment A;

b. The allocation method does not
result in a disproportionate allocation of
general government costs to the airport
in consideration of the benefits received
by the airport;

¢. Costs allocated indirectly under the
cost allocation plan are not billed
directly to the airport; and

d. Costs billed to the airport under the
cost allocation plan must be similarly
hilted to other comparable units of the
SEPOTE wWner or operator,

3N portion of the general costs of
govertiment, such as the costs of the
legislative bhrandh and execative offic es,
may be atlocated ro the AFpOre as 4
mdirect cost ander g cost allocation
plan satisiving the requiremenis ot
forthe above However, the allocation of
these conts may tequire special serating
o asstie that the aliport is not paving
tolisproportionate share of these Casts

FoCennal service cost sichas
aceotnting, budeeting data processing,
preosrement fepal wervices dishorsing
v pasiot! servi es e also be
atlocated to the airport as ndect Coses

under g costadlonon plan satisiving
the teqrneemenits set forth above
Honveversthe allocation of these costs
s pecuite special seratinn (o assure
that the sirport is not paving a
dispropottionate share of these costs

CoStandard of Doecumentation for the
Keimbuarsement to Governinerst Froritios
al Costs af Services and Connribtions
Provided to Airports

I Reimibursements for capital and
operating costs of the airport made by a
government entity, both direct and
indirect, must be supported by adequate
documentary evidence. Documentary
evidence includes, but is not limited 1o

a. Underlying accounting data such as
general and specialized journals.
ledgers, manuals. and supperting
worksheets and other analyses; and
corroborating evidence such as invoices,
vouchers and indirect cost allocation
plans, or

b. Audited financial statements which
show the specific expenditures to be
reimbursed by the airport. Such
expenditures should be clearly
identifiable on the audited financial
statements as being consistent with
section VIII of this policy statement.

2. Documentary evidence to support
direct and indirect charges to the airport
must show that the amounts claimed
were actually expended. Budget
estimates are not sufficient to establish
a claim for reimbursement. Indirect cost
allocation plans, however, may use
budget estimates to establish pre-
determined indirect cost allocation
rates. Such estimated rates should,
however, be adjusted to actual expenses
in the subsequent accounting period.

D. Expenditures of Airport Revenue by

Crandfathered Airports

L. Airport revenue may be used for
purposes other than capital and
operating costs of the airport, the local
airport system, or other local facilities
owned or operated by the sponsor and
directly and substantially related to the
S fransportation of passengers or
propetty, il the “grandlather” provisions
of A US.C 8 17107M3(2) are applicable
to the sponsor and the particutar use
Basedon previons DOT interpretations,
examples of grandfathered airport
sponsors may include, but are not
Himsited to the foltow ing:

a A port authority or state depattment
el ransportation which owis o
operates other transportation facilitics
traddivion 1o aitpores, aned whic b have
pre September 30082 deht obligations
or tegislation governing finandcing aed
providimg fonvse of aitporCrecemie for
noreairport purposes Such sponsors
e have obtained Tegal opinions tiom

thett counsel by sappott a Lo of
srandiathermg. Previoas DO
interpretations have found the ollow ing
exarniples of pre- ALY Tegislation (o
provide for the gramdfather o epoon,

b Bond obligations and cin
atdinances requiring a five porcont
Cgioss receipts fee from airport
tevenues. The pavments were instituted
i P54 and continued in 1968

¢ ATYLO state statute for the
assessing of a five percent surcharge on
all receipts and deposits in an airport
tevenue fund to defray central service
expenses of the state.

d. City legislation authorizing the
transfer of a percentage of airport
revenues, permitting an airport-air
carrier settlement agreement providing
for annual payments to the city of 15
percent of the airport concession
revenues.

e. A 1957 state statutory
transportation program governing the
financing and operations of a mult-
modal transportation authority,
including airport, highway, port, rail
and transit facilities, wherein state
revenues, including airport revenues,
support the state’s transportation-
related, and other, facilities. The funds
flow from the airports to a state
transportation trust fund, composed of
all “taxes, fees, charges, and revenues”’
collected or received by the state
department of transportation.

f. A port authority's 1956 enabling act
provisions specifically permitting it to
use port revenue, which includes
airport revenue, to satisfy debt
obligations and to use revenues from
each project for the expenses of the
authority. The act also exempts the
authority from property taxes but
requires annual payments in lieu of
taxes to several local governments and
gives it other corporate powers. A 1978
trust agreement recognizes the use of the
authority’s revenue for debt servicing,
facilities of the authority, its expenses,
reserves, and the payment in liey of
tuxes fund.

2. Under the authority of 49 U S ¢
SATTEGY, the FAN considers as o facton
mititating against the approval of an
application for AP discretionary funds,
the fact that g sponsor has exerd ised s
Hghts 1o use arport tevere for
Hu‘HszIAP()” [Hllp()‘s(“) vtiddet the
grandfoher clause when in the dirpore s
fiscal year preceding the s Late of
application for discretionary funds the
FAN Hinds that the amonnt ol airpor
e enues need For nonadi port prpeoses
excecds the monnt used for sach
purposes o the abipore s fiest fisoad s e

cneding abter st 230 £ o ted
B the Seceetany Tor clanges the
Consvrner Proce Tides of A Urhan
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Consters pablohed Burhe Borew of
b Stestios of the Dhepantient of

Faboy
Section VI - Prohibited Uses of Airport
Revenue

Vlawtid vnd Unlawitul Revene
[liversion

Resenae diversion is ihe use of
aitport pesene for purposes othier than
the capital or operating costs of the
aitport, the Jocal atrport system, or other
tocal facilities avoned or operated by the
anport v ner or operator and ditectls
and substantiatly related to the air
transpottation of passengers or property,
unless that use is grandfathered under
19 US.C§47107ib12) and the use does
not exceed the limits of the “grandfather’
clause. When such use is so
grandfathered. it is known as lawful
revenue diversion. Unless the revenue
diversion is grandfathered, the diversion
is unlawful and prohibited by the
reveriue-use restrictions.

B. Prohibired Uses of Airport Revenue

Prohibited uses of airport revenue
include but are not limited to:

1. Direct or indirect payments that
exceed the fair and reasonable value of
those services and facilities provided o
the airport. The FAA generally
considers the cost of providing the
services or facilities to the airport as a
reliable indicator of value.

2. Direct or indirect payments that are
based on a cost allocation formula that
is not consistent with this policy
statement or that is not calculated
consistently for the airport and other
comparable units or cost centers of

government.
3. Use of airport revenues for general

economic deveflopment.

4. Marketing and promotional
activities unrelated o airports or airport
systems. Examples of prohibited
expenses in this category include
participation in program to provide
hospitality training to taxi drivers and
funding an airport operator’s float
confaining no reference 1o the airport, in
a New Years Day parade.

S Pavinents in lieo of taxes, or other
ansesstiietits, that excecd the value of
services provided or are not based on a
reasonable tasparent cost allocation
formuda calcalated consistently for other
compurable anits or cost conters of
Eosoettunent;

G ments 16 compensate non
sponsocitg: goncerrnental bodies for los
tax reveres (o the extent the pray srens
excecd the stated tax rates appslic able o
the airport,

Tl oans o o b cstment of airport
Fend i astaee on boe sl agenoy ar deas
thate b precailing rate of interest

| .un& rentabtos op cee of L by
(l)(' Sprotisen Foot it ton it A

prarproses at fess thonv by total ket
abues exeeptto the extent pernnited by
Sectiot VD of this pobioy,

Y Use of Land by the sponsorn for
derangutic af parposes rent {ree or for
nonsinal tental rates except to the
estent permitted by Section MV HE of this
palicy .

O Tnpact fees assessed By any
govermmentil body that excead the
value of services or facilities provided o
the arport. However, airport resenue
mav be used where airport development
TEQUITes 4 sponsoring agency to take an
action, such as undertaking
envirormnental mitigation measures
contained in an FAA tecord of decision
approving funding for an airport
development project, or constructing a
ground access facility that would
otherwise be eligible for the use of
airport revenue, Payments of impact
fees must meet the general requirement
that airport revenue be expended only
for actual documented cousts of items
eligible for use of airport revenue uncler
this Policy Statement. In determining
dappropriate corrective action for an
impact fee payment that is not
consistent with this policy, the FAA
will consider whether the impact fee
was imposed by a non-sponsoring
governmental entity and the sponsor's
ability under local law to avoid paying
the fee.

I'1. Expenditure of airport funds for
support of community activities and
participation in community events. or
for support of community-purpose uses
of airport property except to the extent
permitted by this policy. See Section V,
Uses of Airport Revenue. Examples of
prohibited expenditures in this category
include expenditure of $50,000 to
sponsor a local film society’s annual
filin festival; and contribution of $6.000
to a community cultural heritage
festival.

12, Ditect subsidy of air carrier
operations. Direct subsidies are
considered to be pavinents of airport
funds to caniers for g senvice
Probyubited direct sabsidios do ot
inchide waivers of fees ar dise ounted
Landing or ather fees during a
promoetional period Aoy fee waiver or
discount must be oifered to all users of
the afrport and provided 1o all ase s
that arewilling s provide the same ¢ pe
and level of new services s onsistent
with the promotional olfering 1 ikewise
prrohibated dipec tsubinidies oo
e ladde sapport tor antine ads crrisng
ar i keting ol tees vercrces to e
cotent permitted by Section Ao this

Polics Statenne i

Section VII Policies Regarding
Requirement for a Self Sustaining
Airport Rate Structure
A Stanutory Reqguirenients

19U S0 547107 a3 requiires
PG OPRerators to mdimntaim a4 s hednte
of charges tor use of the abipore (O
that vl make the adrport as selt
stistaining o~ possible under the
clretmistances existing at the aitport,
including yolume of traffic and
veonomy of collection.”

The tequitement is generally referred
to s the Usellsustaining assurance

B General Policies Coverning the Sclf-
Sustaining Rate Structure Assurance

L. Adrport proprietors must mainrain
a fee and rental structure that in the
circumstances of the airport makes the
airport as financially self-sustaining as
possible. In considering whether a
particular contract or lease is consistent
with this requirement, the FAA and the
Office of the Inspector General (UIG)
generally evaluate the individual
contract or lease to determine whether
the fee or rate charged generates
sulficient income for the airport
property or service provided, rather
than looking at the financial status of
the entire airport.

2. If market conditions or demand for
air service do not permit the airport (o
be financially self-sustaining, the airport
proprietor should establish long-term
goals and targets to make the airport as
financially self-sustaining as possible.

3. At some airports, market conditions
may not permit an airport proprietor to
establish fees that are sufficiently high
to recover sgercnautical costs and
sufficiently low to attract and retain
commercial aeronautical services. In
such circumstances, an airport
proprietor’s decision to charge rates that
are below those needed to achieve a
self-sustaining income in order to assure
that services are provided to the public
is not inherently inconsistent with the
nbligation to make the airport as self-
sustaining as possible in the
circumstances,

1 Adport proprietors are encous aged,
when cnitering into new or revised
Agrecmenitcor otherwise establisbing
rates charges, and fees, o undenake
teasonable efforts 1o make their
prattioular airports as self sustaining as
poissibli in the ciroumsians es oxgating af
sach amrports

S bnder $90°S 0 847107
the implementing grant assuranc e
charges to aeroniantic al uscrs nust he
teasonable and not ungustly
discrmimator, Hecanse of the B
cltect of the teamornablenons
Prgurenept the NN does et consider
e el sostamg togaitement to
TEGUEE i pOTE Sonisoss

and
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o Churge Lo market vates o
setennattic alb nsers Rather tor s Tutges oo
ackaranitioal ters the FAN considers
the selt susbaining assutance 1o be
sanistied by adrport charges that reflect
the cost to the sponsor of providing
acrarsattical services and facilities o
asers. A fee for actonautical users et
prasuant to aresidhal costing
methodology satisties the requirement
for a sell sustaining airport vate
strgeture.

6. In establishing new fees. and
generating revenues from all sources,
ditport oswners and operators should not
seck to credate revenue \‘ul‘pluxes that
exceed the amounts 1o be used for
ditport system purposes and for other
purposes for which airport revenues
may be spent under 49 U.S.C.
§47107(b)(1}, including reasonable
reserves and other funds to facilitate
financing and to cuver contingencies,
While fees charged to nonaeronautical
users are not subject to the
reasonableness requirement or the
Department of Transportation Policy on
airport rates and charges. the surplus
funds accurnulated from those fees must
be used inaccordance with 49 U S.C.
§47107(b).

C. Policy on Charges for
Nonaeronautical Facilities and Services
Subject to the general guidance set
forth above and the specilic exceptions

noted below, the FAA interprets the
self-sustaining assurance to require that
the airport receive fair market value for
the provision of nonaeronautical
facilities and services, to the extent
practicable considering the
circumstances at the airport.

D Providing Property for Public
Community Purposes

Making airport property available at
less than fair market rental value for
public recreational and other
community uses, for the purpose of
mairtaining positive airport-community
refations. can be a legitimate fund tion of
an airpott proprietor inoperating the
atrport Aceordingly, in certain
circumstances, providing arport land
for such prarposes will not he
considered a viclation of the elf
sustaining reguirement Genetally the
Chicumstinces inca hich below market
nee of atrport Lnd tor o ommunity
purposes will be considered conmisrent
with the prant assurances ares

I The contribution of the airport
propects enhances pubibe acceptance of
the alrport o acomanvnity m the
nrecdHone ared of the dirpore, the
Jropetty s pt booa general pablic ase
desiced By ihe Tocad commanty and thie
public e does ot ads ety affect the

Capdac v secnity . safety o apeations
of the airport Fxamples of accoptable
tses i hirde public parks recreation
frcibities. and bike or jouging poths
Fxamples of uses that wantdd ot be
eligible are road mainterinee
cquipment stotage: and police, fire
department. and other government
facibities it thes do notdirectly sugiport
the operation of the aupon.

2. The property involved would not
reasonably be expected o produce moere
than de minimis revenue at the time the
community use is contemplated, and
the property is not reasonably expected
o be used by an aeronautical tenant or
otherwise be needed for airport
operations in the foreseeable future.
When airport property reasonably may
be expected to earn more than minimal
revenue, it still may be used for
community purposes at less than FMV
if the revenue earned from the
community use approximates the
revenue that could otherwise be
generated, provided that the other
provisions of VIL D. are met.

3. The commmunity use does not
preclude reuse of the property for
airport purposes if, in the opinion of the
airport sponsor. such reuse will provide
greater benefits to the airport than
continuation of the community use.

4. Airport revenue is not to be used
to support the capital or operating costs
associated with the community use.

E. Use of Property by Not-for-Profit
Aviation Organizations

1. An airport operator may charge
reduced rental rates and fees to the
following not-for-profit aviation
organizations, to the extent that the
reduction is reasonably justified by the
tangible or intangible benefits to the
airport or to civil aviation:

a. Aviation museurns;

b. Aeronautical secondary and post-
secondary education programs
conducted by accredited educational
institutions: or

. Civil Air Patrol units vperating
aircraft at the girport;

2 Police o fire fighting units
opetating aircralt at the airport generally
will be expected w pay a teasonable e
for aeronautical use of airpore propery.
Bt the value of any services provided
By the unit va the airport may e offse
agatnst the applicable teasonable rate

FoUseof Propests by Midirary gy

The FAA acknowledges that many
alpiorts proside facilitios to palitary
vots wath acronantical missions ot
prrinal beose rates Fhie FOUN haee 1o
comsider this poactice miconmistent wotly
the tequnernent for aosell sostaing
cptb rate structure Nilita v anits

with aetonauneal nmssions mas melode
the it Naonal Grard, ay ot s f
the My National Guaond, U980 v
Force Reserve and Noaval Reseny e air
LS operating airoraft an the aivpors
Reserve and Guard vivits s picathy have
an Nistorical presence at the airpone dhat
precedes the Adrport and Afraoan
Improvement Actof 19820 and provide
services that ditect]ly benetit airport
cperations and saferv, such as snow
removal and supplementary ARFF
capability.
G Use of Property for Transit Projects

Making dirport property availuble at
less than fair market rental for public
transit terminals, right-of-way. and
related facilities will not be considered
aviolation of 49 U S.C. §§47107b},
47133 or 47107(a)(13) if the transit
system is publicly owned and aperated
tor operated by contract on behalf of the
public owner), and the facilities are
directly and substantially related 1o the
air transportation of passengers or
property, including use by airport
visitors and employees. A lease of
nominal value in the circumstances
described in this section would be
considered consistent with the self-
sustaining requirement.
H. Private Transit Systems

Generally, private ground
transportation services are charged as a
nonaeronautical use of the airport. In
cases where publicly-owned transit
services are extremely limited and
where a private transit service (i.e., bus,
rail, or ferry) provides the primary
source of public transportation, making
property available at less than fair
market rental to this private service
would not be considered inconsistent
with 49 U.S.C. §§47107(b), 47133 or
47107(a)(13).

Section VIII—Reporting and Audit
Requirements

The Federal Aviation Administration
Authorization Act of 1994 established a
new reguiternent for airports to submit
anaal financial tepores to the
Secretary . and the Aot required the
Secretary o caomprile the reports and o
submit a sumnagy teport to L ongress,
Fhe Federal Aviation Reathorization
Actof P96 ostablishod o new
tegairerent for airports (o ind hade s
part of their audits under the Single
Audit Mt arevies and opinion on the
tse of ateport res onne,
A Nonaad Finsane sl Repores

Section PHa o of the 1o
Nathotization Mot 190
SR pegenres sinport oos s
G openators to sodiind to the S potary
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and tonake s aflable o the public amn
ool st copont Tisting i e
HEE sl amounts the airpont patd v eher
govertunent s and the purposes for
swhieh cach pasyment was made, £2) all
senyices and property the anrport
provided to uther govermment anies aiwd
competisation received for each seryvice
or unit of property provided.
Additionally, Section THHBY of the 1994
Authorization Act requires o report. for
cach fiscal vear. inan uniform
simplified formart, of the atrport’s
sources and uses of funds, net surplus,
lass and other infoumation which the
Secretary may tequire.

FAA Forms 5100-125 and 126 have
been developed to satisfy the above
reporting requirements. The forms must
be filed with the FAA 120 davs after the
end of the sponsor's fiscal year.
Extensions of the filing date may be
granted if audited financial information
is not available within 120 days of the
end of the local fiscal year. Requests for
extension should be filed in writing
with the FAA Airport Compliance
Division, AAS-100.

B. Single Audit Review and Opinion

1. General requirement and
applicability. The Federal Aviation
Reauthorization Act of 1996, Section
805; 49 U.S.C. §47107(m) requites
public agencies that are subject to the
Single Audit Act, 31 US.C.§7501-
7505, and that have received Federal
financial assistance for airports to
include, as part of their single audit, a
review and opinion of the public
agency’s funding activities with respect
to their airport or local airport system.

2. Federal Financial Assistance. For
the purpose of complying with 19
U.S.C. §47107(m). Federal financial
assistance for airports includes any
interest in property received, by a
public agency since October 1, 1996, for
the purpose of developing, improving,
operating, or maintaining a public
airport, or an AIP grant which was in
force and effect on or alter Octoher 1,
1996, either ditectty or through a state
black grant program

3 Frequencv, The opinion will he
requited whenever the auditor under
OMB Cireular A 133 selocts an abport
IMPLOS CEIVCHE PEOETatt grant as a4 major
program. In those Cses where the
HTPOTE HNproyeiend program grant is
selected as a major program the
requitements of 19 0S O 547107 0mg
will apply

L Major Progran For the purposes
comphving with 490 SO 5 4, gy,
THA O PO PO INeAnS i rll”]HIi
unpravement proprom drant deteomined
v b major progan inaceardanee
sorth OMB Crecnlae A 128 5520 01 an

W

.m;‘:nr‘l URPT oL ement oot gt
dentfied I FAN Gy oot program m
acvordance with OMB Y 1338205001
exceptadditional audit costs resulting
from FAN designating an airport

HIPION SMent Program grant as a muajor
program ae discussed at paragiaph 9
below.,

5 OFAN Notification. When FAy
desigiates an airport IMproy enent
programgrant as & major program, FAA
will generally notify the sponsor in
writing at least 180 days prior to the ond
of the sponsor’s fiscal year to luinve the
grant included as a major program in its
next Single Audit

6. Audit Findings. The auditor will
report audit findings in accordance with
OMB Circular A-133.

7. Opinion. The statutory requirement
for an opinion will be considered to be
satisfied by the auditor's reporting
under OMB Circular A-133.
Consequently when an airport
improvement program grant is
designated as a major program. and the
audit is conducted in accordance with
OMB Circular A- 133, FAA will accept
the audit to meet the requirements of 49
USC §47107tm) and this policy.

8. Reporting Package. The Single
Audit reporting package will be
distributed in accordance with the
requirements of ONB Circular A-133. In
addition when an airport improvement
program grant is a major program, the
sponsor will supply, within 30 days
after receipt by the sponsor, a copy of
the reporting package directly to the
FAA, Airport Compliance Division
{AAS-400), 800 Independence Ave. SW
20591, The FAA regional offices may
continue to request the sponsor Lo
provide separate copies of the reporting
package to support their administration
of airport improvement program grants.

9. Audit Cost. When an opinion is
tssued in accordance with 47107 (m) and
this policy. the costs associated with the
opinion will be allocated in accordance
with the sponsor’s established practice
for allocating the cost of its Single
Audit, regardless of how the aitport
improverent program grant is seledted
A4S A IMajor program.

L Compliance Supiplement
Additiona} information about this
tequirement is contained in OMB
Cireufar A 133 Compliance Supplemernt
for DOT progprams,

PLOAppticabilioy his reguirement is
nat applicable to ta) privately owned,
public use airponts, inchuding aporty
dccepted bta the irpont pris atisation
program ahe Sinple Aodit Aot poverns
ondy ~tates oo sovetnmenss and non
profivomann ationes receiv ang foderal
dansintancet b} poblic agenn s hat o
sot e g requirement for e spke

i o pablic pencies that do ot
satisfy the Criteria of paragraph B and
2o abwv el and Public Sgendcies that Jud

notexecute an A grant agreement on
or after June 2. 1997

Section IX- -Monitoring and
Compliance

A Detection of Nirport Revene
Diversion

To detect whether abiport tesenae has
been diverted from an airport, the FAA
will depend primarily upon four
sources of information:

L. Annual report on revenue use
submitted by the sponsor under the
provisions of 49 U.S.C. §47107(a)(19).
as amended.

2. Single audit reports submitted,
pursuant to 49 U.S.C. §47107(m). with
annual single audits conducted under
31 U.S.C. §87501-7505. The
requirement for these reports is
discussed in Part IX of this policy.

3. Investigation following a third
party complaint filed under 14 CFR.
Part 16, FAA Rules of Practice for
Federally Assisted Airport Proceedings.

4. DOT Office of Inspector General
audits.

B. Investigation of Revenue Diversion
Initiated Without Formal Complaint

. When no formal complaint has
been filed, but the FAA has an
indication from one or more sources
that airport revenue has been or is being
diverted unlawfully, the FAA will
notify the sponsor of the passible
diversion and request that it respond to
the FAA's concerns. If, after information
and arguments submitted by the
sponsor, the FAA determines that there
is nu unlawtul diversion of revenue, the
FAA will notify the sponsor and take no
turther action. If the FAA makes a
preliminary finding that there has heen
unlawful diversion of airport revenue,
and the sponsor has not taken corrective
action {or agreed to take corrective
action), the FAA may issue a notice of
i estigation under 14 CFR 516,103,

Ioabter further investigation, the FAA
finds that there is teason to heliey e it
there is or has heen unlaw tul diversion
ol airport revenue that the sponser
tefuses o rerminate or correct, the FAA
sl issue an appropriate order under 14
CRR 516,199 proposing enforc ement
action However suchaction will « case
Hthe airport sponsor agrees o return
the diverted amauns plas interest

2 ANudit ar mnvestigation by the Offfce
of the ispector Goneral Ao indie ation
ob tevenne diversion hrovght o e
attention of the FAN fncareport of adit
Otancesiipation issoed by the Doy
Otfice of the Tospector General (O
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ot e o tled i accardanc e ooh
porcataph B dhove

C o lnvestiganion cf Revenue Dhivorsion
Precipiraied by Formad Comploant

When o formal comiplaint is filed
ARANSE A sponsor {or rey ense div et sion,
e FEAN will follow the procedures in
FHCER Pare 16 for niotice to the sponsa
and investigation of te complaing, After
teview of submisstans by the parties,
investigation of the complaint, and any
additional process provided in a
particular case, the FAA will either
dismiss the complaint or issue an
appropriate order proposing
enforcement action.

f the airport sponsor takes the
corrective action specified in the order,
the complaint will be dismissed.

D. The Administrative Enforcement
Process

1. Enforcement of the requirements
impased on sponsors as 4 condition of
the acceptance of Federal grant funds o
property is accomplished through the
administrative procedures set forth in
14 CFR part 16. Under part 16, the FAA
has the authority to receive complaints,
conduct informal and formal
investigations, compel production of
evidence. and adjudicate matters of
compliance within the jurisdiction of
the Administrator.

2.1, as a result of the investigative
processes described in paragraphs B and
C above, the FAA finds that there is
reason to proceed with enforcement
action against a sponsor for unlawful
revenue diversion. an order proposing
enforcement action is issued by the FAA
and under 14 CFR 16.109. That section
provides for the upportunity for a
hearing on the order,

E. Sanctions for Noncompliance

1. As explained above, if the FAA
makes a preliminary finding that airport
revenue has been unlaw fully diverted
and the sponsor declines (o take the
corrective action, the FAA will propose
enforcement action. A decision whetler
torissue afinal order nuiking the adtion
clfectiv e is made wter o heaing, il a
hearing is cleced Ty the respandent.
Phe sctions reqaired by or avaibshie (o
the agenes for enforcement of the
probibitons wpainet unlaw ful res e
diversion awe;

¢ Withhold futuie granes, The
Sectelary pnay withileold approval of an
application i accordane o with 3915
SO0 i e Sevrertary provides the
sprotsor scith ancopipe taity for g
Bearing el noc faten than 150 dae s

Alrer the Later of the date of the gram
application o the Jare the Secretan
discovers the noncamiplianee (he
Secretars tnds that a violaion has
vcenrted The 180 dasy pernod may be
extended by agreement of the Secretary
wd the sponsor or ina special case by
the hearing officer,

boWithhiold appros al of the
maditication of existing prant
agreements that wouald increase the
amount of funds available. A
supplementary provision in section 112
uf the 1994 Authorization Act, 49 UScC
54711 Hel, makes mandatory not only
the withholding of new grants but also
withholding of a modification to an
existing grant that would increase the
amount of funds made available, if the
Secretary finds a violation after hearing
and opportunity to cure.

¢. Withhold payments under existing
grants. The Secretary may withhold a
payment under a grant agreement for
180 days or less after the payment is due
without providing for a hearing.
However, in accordance with 49 USC
§47111d). the Secretary may withhald
a paymerit for more than 180 days only
if he or she notifies the sponsor and
provides an nipportunity for a hearing
and finds that the sponsor has viclated
the agreement. The 180-day period may
be extended by agreement of the
Secretary and the sponsor or in a special
case by the hearing officer.

d. Withhold approval of an
application to impose a passenger
facility charge. Section 112 also makes
mandatory the withholding of approval
of any new application to impose a
passenger facility charge under 49 USC
§40117. Subsequent to withholding,
applications could he approved only
upon a finding by the Secretary that
corrective action has been taken and
that the violation no longer exists.

e. File suit in United States district
court. Section 112(b) provides express
authority for the agency to seek
enforcement of an order in Federal
court.

[ Withhold, under 49 01SC
SA7107013) any amonnt from s
that would otherwise he available g
sponsot, induding funds that would
otherase be nude available 1o 0 Srate,
mnicipalits - or politica] sobediy ision
thereof Gnchading any muli-modal
Hasporhadion ARENCN O frans it agency
chwhich the sponsor is 0 member
CHIEE s part of i apportionment or
gront niade available possoant v this
title i the sponsor Bas ded 1o
retoshurse the wdpont afier pocep I
rottlication ob the reuniremient Lo do so

BoAssess civtd penalties

U der seciion TH2O) aof Pobdic |aw
TU3 305, oditied ar 49 USC s 1030100
and (B the Secretany has statanony
autharity w impase civil penalies st
A manimem of $50.000 on anpont
sponsurs for viokations of the AP
SPOBRSOr 4SSt ance an rev enioe dis ersion
Moy ecivil penadty action under this
section would be adjudicated under 14
CER Part 13, Subpart G

{2} Under section 804 of Public Taw
LO4- 264, codified at 49 USC
§4630L1al5), the Secretary has
statutory authority to obtain ciy il
penalties of up to three times the
amount of airport rev ernues that are used
in violation of 49 USC §847107(h) and
47133, An action for civil penalties in
excess of $50.000 must be brought in a
United States District Court.

{3} The Secretary may, under 49 USC
§47107()(4), initiate a civil action for
¢ivil penalties in the amournt equal to
the illegal diversion in question plus
interest calculated in accordance with
49 USC 547107(0), if the 4irport sponsor
has failed to take corrective action
specified by the Secretary and the
Secretary is unable to withhold
sufficient grant funds, as set forth above.

(8 An action for civil penalties under
this provision must be brought in a
United States District Court. The
Secretary intends to use this authority
only after the airport sponsor has been
given a reasonable period of time, after
a violation has heen clearly identified to
the airport sponsor, to 1ake corrective
action to restore the funds or otherwise
come into compliance before a penalty
is assessed, and only after other
enforcemnent actions, such as
withholding of grants and payments,
have failed (o achieve compliance.

F. Compliance With Reporting and
Audit Reqguirements

Fhe FAA will monitor airport sponsor
compliance with the Afrport Financial
Reporting Requirements and Single
Audit Requitements described o this
Policy Stement. The Gilure o omply
with these tequirements can resalt in
the withholding of fatare AIP gramt
aveards andd funther payments ander
existing A grags.

P i Washungion DO on bFebroay 8
)

Susan 1. Kurland,
Ao e Ninases g on VoS
R Doe e e 2 1 iy W | INTITY
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